From: George Galasso

To: Guzzo. Lindsay

Cc: Carol Bernthal; Vicki Wedell

Subject: Followup on NPDES general permit and NMSA section 304d consultation
Date: Thursday, September 10, 2015 3:04:10 PM

Attachments: SanctuaryConsultation.pdf

Lindsay, following up on our discussion of the proposed issuance of the
general permit for offshore seafood processors and the Olympic Coast
National Marine Sanctuary's interest in the related activity, I've

enclosed a background document on what we refer to as a 304d consultation.

I've also cc'd Carol Bernthal the Sanctuary Superintendent and Vicki
Wedell Chief, Office of National Marine Sanctuary Policy and Planning
Division and our 304d expert.
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Sanctuary Consultations pursuant to
Section 304(d) of the National Marine Sanctuaries Act

Section 304(d) of the National Marine Sanctuaries Act (NMSA) requires interagency
consultation between the NOAA Office of National Marine Sanctuaries (ONMS) and federal
agencies taking actions that are “likely to destroy, cause the loss of, or injure a sanctuary
resource.” In addition, federal agencies are required to consult on proposed actions that “may
affect” the resources of Stellwagen Bank National Marine Sanctuary.

NMSA Section 304(d) outlines the basic process by which federal agencies are to consult with
ONMS on activities that trigger the need to consult:

1. If afederal agency finds that a proposed action is likely to injure® sanctuary resources,
the agency is required to submit a “sanctuary resource statement” to ONMS describing
proposed action and the potential effects of the activity on sanctuary resources.

2. Upon receipt of complete information in the sanctuary resource statement, ONMS must
develop “recommended alternatives” for the agency to implement to protect sanctuary
resources.

3. Upon receipt of the recommended alternatives, the agency is required to consult with the
ONMS regarding plans for incorporating these recommendations into the proposed
action. If the agency decides not to follow the ONMS recommendations, it must provide
a written explanation for that decision to the ONMS.

If the agency takes an action other than an alternative recommended by the ONMS and the action
results in the destruction of, loss of, or injury to a sanctuary resource, the head of the agency
must promptly prevent and mitigate further damage and restore or replace the sanctuary resource
in a manner approved by the ONMS.

To whom do sanctuary consultation requirements apply?

Sanctuary consultation requirements only apply to federal agency actions, including the issuance
of licenses and permits. These requirements do not apply to private citizens, corporations, state,
territory, tribal, or local governments, or other entities not affiliated with the federal government.

When do sanctuary consultation requirements apply?

Sanctuary consultation is triggered when the effects of a proposed federal action are likely to
injure a sanctuary resource. Federal action agencies are responsible for evaluating their proposed
actions and for determining whether their proposed actions are likely to injure sanctuary
resources. Where appropriate, however, ONMS may independently evaluate proposed federal
actions and request that those agencies prepare a sanctuary resource statement and initiate
sanctuary consultation.

What are “sanctuary resources”?
The NMSA and ONMS regulations define the term “sanctuary resource” very broadly to include
living and non-living components of the sanctuary ecosystem (15 CFR 922.3). In the NMSA the

! As previously discussed, this threshold is “may affect” sanctuary resources for Stellwagen Bank NMS only. For
brevity, this distinction is assumed throughout the document when discussing the consultation threshold. In
addition, this document will use the term “injure” to be inclusive of the phrase “destroy, cause the loss of, or injure”.
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term sanctuary resource includes “any living or nonliving resource of a national marine
sanctuary that contributes to the conservation, recreational, ecological, historical, educational,
cultural, archeological, scientific, or aesthetic value of the sanctuary” (NMSA; 16 U.S.C. §
1432(8)). The exceptions to this broad definition in the ONMS regulations are Thunder Bay (15
CFR 922.191) and Hawaiian Islands Humpback Whale (15 CFR 922.182) national marine
sanctuaries, which are limited to underwater cultural resources and humpback whales and their
habitat, respectively.

What is considered “injury” under ONMS regulations?

The term “injure” as defined in ONMS regulations means to “change adversely, either in the
short or long term, a chemical, biological or physical attribute of, or the viability of. This
includes, but is not limited to, to cause the loss of or destroy” (15 CFR 922.3).

Inside or outside a sanctuary?

The federal action that triggers sanctuary consultation may occur outside or inside sanctuary
boundaries. However, the injury to a sanctuary resource must occur while that resource is inside
sanctuary boundaries (e.g., a discharge originates from a federal action occurring outside a
sanctuary and subsequently enters a sanctuary and injures a sanctuary resource).

How should the sanctuary consultation process be initiated?
Sanctuary consultation begins once the federal action agency submits the “sanctuary resource
statement”, which describes the agency action and its potential effects on sanctuary resources.

The purpose of the sanctuary resource statement is to provide the ONMS with enough
information to understand the nature of the proposed activity, the alternatives considered, and the
action’s potential effects to sanctuary resources. It is important to recognize that sanctuary
resource statements are not necessarily separate documents prepared by the federal agency and
may consist of documents prepared in compliance with other statutes such as National
Environmental Policy Act. The agency need only ensure complete information is provided to the
sanctuary superintendent and may use existing analyses, processes, or mechanisms to provide
this information.

Once ONMS has reviewed the sanctuary resource statement and determined it is complete, we
may prepare recommended alternatives to further protect sanctuary resources which may be
incorporated into the proposed action or implemented in addition to the proposed action.

How should a federal agency respond to ONMS recommended alternatives?

Promptly upon receiving the recommended alternatives from ONMS, the federal action agency
must consult with ONMS to discuss the recommendations. The federal action agency should
provide ONMS with a written response describing the extent to which the recommended
alternatives have been accepted and incorporated into the proposed action. If the agency decides
not to follow a recommended alternative, the federal action agency must provide a written
explanation to ONMS that describes the rationale for not following the alternative.
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What happens if sanctuary resources are injured in the course of conducting an action?
Once section 304(d) consultation is complete with the adoption of the ONMS’ recommendations
by the action agency, no further action is required. However, section 304(d)(4) of the NMSA
requires agencies not adopting ONMS recommended alternatives to take certain steps if their
action results in injury to sanctuary resources. If injury to sanctuary resources results from the
conduct of the agency action, the NMSA requires the agency to promptly prevent further damage
and develop and implement measures to mitigate further damage in a manner approved by the
ONMS. Once the injury to sanctuary resources has been stopped, the NMSA requires federal
agencies to restore or replace the sanctuary resource in a manner approved by the ONMS.

For more information on sanctuary consultations, download the'E|304(d) overview document, or
contact Vicki Wedell, ONMS National Coordinator for Permits, Consultations and NEPA at
vicki.wedell@noaa.gov or 301-713-7237.




http://sanctuaries.noaa.gov/management/pdfs/304d.pdf
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THE NATIONAL MARINE SANCTUARIES ACT
Sec. 304. PROCEDURES FOR DESIGNATION AND IMPLEMENTATION

(d) INTERAGENCY COOPERATION.—
(1) Review of Agency Actions.—

(A) In General.—Federal agency actions internal or external to a national marine
sanctuary, including private activities authorized by licenses, leases, or
permits, that are likely to destroy, cause the loss of, or injure any sanctuary
resource are subject to consultation with the Secretary.

(B) Agency Statements Required.—Subject to any regulations the Secretary may
establish each Federal agency proposing an action described in subparagraph
(A) shall provide the Secretary with a written statement describing the action
and its potential effects on sanctuary resources at the earliest practicable time,
but in no case later than 45 days before the final approval of the action unless
such Federal agency and the Secretary agree to a different schedule.

(2) Secretary's Recommended Alternatives.—If the Secretary finds that a Federal agency
action is likely to destroy, cause the loss of, or injure a sanctuary resource, the Secretary
shall (within 45 days of receipt of complete information on the proposed agency action)
recommend reasonable and prudent alternatives, which may include conduct of the action
elsewhere, which can be taken by the Federal agency in implementing the agency action
that will protect sanctuary resources.

(3) Response to Recommendations.—The agency head who receives the Secretary's
recommended alternatives under paragraph (2) shall promptly consult with the Secretary
on the alternatives. If the agency head decides not to follow the alternatives, the agency
head shall provide the Secretary with a written statement explaining the reasons for that
decision.

(4) Failure to Follow Alternative.—If the head of a Federal agency takes an action other
than an alternative recommended by the Secretary and such action results in the
destruction of, loss of, or injury to a sanctuary resource, the head of the agency shall
promptly prevent and mitigate further damage and restore or replace the sanctuary
resource in a manner approved by the Secretary.






